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er, Attorney, United States Departnment of Justice, were on
brief.

Before: G nsburg, Henderson and Tatel, Circuit Judges.
pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, Gircuit Judge: Petitioner Na-
tional Tank Truck Carriers, Inc. (NTTC), a trade association
of compani es engaged in commercial trucking, seeks review of
t he changes to the North American Uniform Vehicle Qut-of-
Service Criteria (O0SC) issued by the Conmmercial Vehicle
Safety Alliance (CVSA), a private, non-governnental organi-
zation consisting largely of state, local, federal and foreign
government officials. See Advance Notice of Proposed Rul e-
maki ng, Qut-of-Service Criteria, 63 Fed. Reg. 38,791, 38,793
(1998) [hereinafter ANPRM, Joint Appendix (JA) 143.1 Be-
cause the OOSC are referenced in the regul ati ons of respon-
dent Federal H ghway Adm nistration (FHWA), which is the
entity within the United States Departnent of Transportation
(DOT) responsible for regulating the conmercial trucking
industry as to safety matters, see 49 CF.R s 390.5, NITC
contends that the OOSC constitute substantive rules of the
FHWA.  Mbreover, NITC asserts that the CVSA's April 1,

1998 anmendnents to the OOSC effected a change to federal
regul ati ons without the requisite notice and comrent proce-
dures of the Administrative Procedure Act (APA), 5 U S.C

ss 551 et seq. NITC also contends that the FHWA vi ol at ed
the Due Process O ause and the incorporation by reference
regulations, 1 CF. R Part 51, inplenenting the APA and
Federal Register Act, 44 U S.C. ss 1501 et seq., and inprop-
erly delegated its authority to the CVSA. For the reasons
set forth bel ow, we dismss NITC s petition for |ack of
jurisdiction.
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1 The CVSA began in the early 1980s when several western states

and Canadi an provi nces sought to provide trucking operations in

their region with greater uniformty on safety defect enforcenent

tol erances. The FHWA encouraged the cooperative effort through
the Motor Carrier Safety Assistance Program (MCSAP) and all of

the states soon joined. Both the FHWA and NITC are non-voting

menbers of the CVSA. See id. at 38,792-93, JA 142-43.

In order to ensure public safety on the nation's highways,

t he Congress enacted the Motor Carrier Safety Act of 1984,
Pub. L. No. 98-554, 98 Stat. 2829 (codified as anmended at 49
U S.C. ss 31501 et seq.) (Act), which inter alia requires the
Secretary of Transportation to "prescribe requirenments for

safety ... and standards of equi pment of, a notor private
carrier, when needed to pronote safety of operation.” 49
U S.C s 31502(b); see also 49 U.S.C. s 31136(a)(1l) (directing
DOT to pronul gate regulations to "ensure that ... conmer-
cial motor vehicles are maintained, equipped, |oaded, and
operated safely”). In particular, the Act directs the Secre-
tary to "prescribe regulations on Governnent standards for
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i nspection of comrercial notor vehicles"” on an "annual or
nore frequent” basis. 49 U S . C s 31142(b).

The FHWA has carried out this mandate by inplenmenting
a bifurcated vehicle inspection system based on annual "ga-
rage style" inspections and random roadsi de inspections.
The FHWA promul gated the standards for the garage inspec-
tions in 1988 pursuant to the APA. They are codified under
Appendi x G to Subchapter B of the Federal Mtor Carrier
Safety Regul ations (FMCSR). See 49 CF. R s 396.17; 49
CFR Ch. Ill, Subch. B, App. G The FMCSR al so require
agents to order vehicles "out of service" if, as a result of a
roadsi de inspection, it is determined that their condition
"woul d I'ikely cause an accident or a breakdown." 49 C. F.R
s 396.9(c).

Nevert hel ess, the individual states are the primary enforc-
ers of the highway safety regul ati ons at roadsi de inspections.
In return for their acceptance of MCSAP grants, the states

"assume responsibility for enforcing the ... (FMCSR) .
i ncl udi ng hi ghway rel ated portions of the Federal Hazardous
Materials Regulations (FHVR) ... or conpatible State

rules.” 49 CF.R s 350.9(a). To be conpatible, a state rule
must be "identical" to the FMCSR and FHVR or fall within
appl i cabl e tol erance guidances. 49 CF.R s 350.3. Thus,
"conpatible" rules are rules that "hav[e] the sane effect as
the [FMCSR and FHVR]." Id.

Page 3 of 12
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The OOSC currently serve as a standard for roadside
i nspections by state inspectors. See ANPRM 63 Fed. Reg.
at 38,792, JA 142 ("All States participating in the Mtor
Carrier Safety Assistance Program (MCSAP) have agreed
that their inspectors will use the [OOSC]...."). Specifically,
state | aw enforcenent agents use the OOSC to carry out their
responsibilities under the FMCSR and to determ ne when a
commer ci al vehicle should be placed out-of-service. Wen
pl aced out-of-service, the vehicle nust be renoved i nmedi at e-
ly fromthe road and may not return until the condition is
corrected. See id. at 38,791, JA 141 (noting that OOSC are "a
list of those violations which are so unsafe that they must be
corrected before operations can resune”). Consequently,
application of the OOSC may result in significant financial
consequences to owners and operators of vehicles, including
del ayed deliveries, loss of revenue and potential harmto
customer relations. The OOSC, however, were devel oped
privately and w thout public conmrent by the CVSA in 1985.
See id. at 38,792-93, JA 142-43. Each year, the OOSC are
anended w thout publication in the Federal Register or pub-
lic hearing or cooment. See id. at 38,792, JA 142. The
O0SC are not part of the FMCSR, have not been pronul gat -
ed pursuant to the APA and are avail able only through the
CVSA' s offices in Maryland. [See Pet'r Br. at 7.]

In the Motor Carrier Act of 1991, Pub. L. No. 102-240, 105
Stat. 1914 (codified as anended at 49 U S.C. ss 31301 et seq.)
(1991 Act), the Congress required the FHWA to adopt regu-
| ati ons that prescribe penalties for driver violations of out-of-
service orders and |linked the states' adoption of penalties
to their continued MCSAP funding. See 49 U S.C
ss 31310(g)(2), 31311(a)(17) (codifying these requirenents).

As part of a rul emaking proceeding to inplenment the 1991
Act, the FHWA promulgated 49 C F.R s 390.5, which de-
fines an "[o]ut-of-service order" as

a decl aration by an authorized enforcenent officer of a
Federal , State, Canadi an, Mexican, or local jurisdiction
that a driver, a comercial notor vehicle, or a notor
carrier operation, is out-of-service pursuant to ss 386. 72,

Page 4 of 12
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392.5, 395.13, 396.9, or conpatible laws, or the North
Anerican Uniform Qut-of-Service Criteri a.

49 CF.R s 390.5; see Final Rule, Violations of Qut-of-
Service Orders by Conmercial Mtor Vehicle Operators;

Di squalifications and Penalties, FHWA Docket No. MC-92-
13, 59 Fed. Reg. 26,022-29 (1994), JA 46-54.

In response to the agency's notice of proposed rul emaki ng,
see 58 Fed. Reg. 4640 (1993), the FHWA received 47 witten
comments, including those submtted by 26 states and a
nunber of trade associations. See 59 Fed Reg. at 26,023, JA
47-48. As part of their conment, the Oaner-Cperator I|nde-
pendent Drivers Association (OO DA) raised the sane | egal
argunent now rai sed by NITC

The out-of-service criteria are thenselves fluid. The
[CODA] is aware of no rul emaki ng proceeding or |egis-

| ati on that ever established out-of-service criteria, nor
can the Federal H ghway Adm nistration del egate that
authority to any other body w thout observing proper

adm ni strative procedures.

Comments of the OO DA in Response to Notice of Proposed
Rul emaki ng, FHWA Docket No. MC-92-13, at 4 (Mar. 16,
1993), JA 334.

In adopting section 390.5 of the FMCSR, the FHWA
rejected OO DA s assertion that the OOSC were substantive
rules. Instead, the FHWA expressly viewed the OOSC as
enforcenent guidelines. As the agency expl ai ned:

[ T]he rul e does not require any changes or additions to
substantive, underlying safety regul ati ons or the nmanner
in which they are enforced.... The rule al so does not
requi re changes in the manner in which States detect
out - of - service viol ations.

VWhat the rule does require is that whenever any out -
of -service order is violated, sanctions nust be placed on
the offending party. The final rule is being changed to
clarify that the underlying out-of-service order includes
t hose issued by Federal, State, Canadi an, Mexican, and
local officials under Federal, State, Canadi an, Mexican,

and local law. The proposed rule referred only to out-of -
service orders issued under Federal law. The statute,
however, includes no such [imtation. In practice, under
the Federal /State partnership, States apply State | aw

whi ch shoul d be conpatible with the FMCSRs. Federal,
State, Canadi an, Mexican, and |ocal jurisdictions that
enforce the FMCSRs t hrough out-of-service conditions,

such as those contained in the current [OOSC], should
consi der violation of these criteria to be the sane as
violating the FMCSRs. If a driver is convicted of a

vi ol ati on of any out-of-service order under such conpati -
ble State |aw, the sanctions in this rule nust be inposed.

59 Fed. Reg. at 26024-25, JA 49-50.
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After the FHWA' s rul enaki ng deci si on was publ i shed,
OO DA nmoved for a stay of the new rules in which it
reiterated its view that the FHWA unl awful | y del egat ed
authority to the states "w thout observing proper adm nistra-
tive procedures.” Mtion to Stay of the OO DA in Response
to Final Rule, FHWA Docket No. MC-92-13, at 3 (June 13,
1994), JA 346. The FHWA did not grant a stay, however,
and neither OO DA, nor anyone el se, sought judicial review
of the new rules.

On April 20, 1995 NITC petitioned the FHWA to initiate
formal rul enaki ng and open a docket for public coment
regarding the validity and effectiveness of the OOSC. See
Deci sion, Pet. for Rul emaking, No. 96-08, at 1 (FHWA June
10, 1997) [hereinafter Pet.], JA 56. After the FHWA failed
for several months to act on NTTC s request to initiate a
rul emaki ng, NTTC petitioned this Court on Septenber 6,

1996 for a wit of mandamus requiring the FHAM to rule on

NTTC s petition or, alternatively, for certain other relief.
The Court denied NITC s petition in NITC v. FHWA, No.

96-1339 (D.C. Gr. Feb. 27, 1997) (per curiam, JA 55, noting
that "[a]lthough the 20-nonth delay [by FHWA] in acting on

the petition for rulemaking is disturbing, petitioner has not
yet shown 'unreasonabl e agency delay' warranting issuance of

a wit of mandanus." Id. The denial was "w thout prejudice
torefiling in the event of significant additional delay." Id.

Page 6 of 12
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On June 10, 1997 a decision and order responding to
NTTC s petition was issued in FHWA Docket No. 96-08. See
Pet. at 1-3, JA 56-58. The decision stated that the FHWA
"will grant NTTC s petition and publish a rulenaking to
di scuss the entire issue and to propose a resolution.” Id. at
2-3, JA 57-58. On July 20, 1998 the FHWA issued an
ANPRM Al t hough the FHWA asserts that the issuance of
the ANPRMinitiates the rul emaki ng requested by NITC in
1995, the ANPRM addresses only the future scope and effect
of the OOSC and states that "[t]he FHMA is not ... seeking
comment on the substance of the [OOSC] at this tine."
ANPRM 63 Fed. Reg. at 38,794, JA 144.

The nost recent revisions to the OOSC becanme effective
April 1, 1998. See Commercial Vehicle Safety Alliance, North
American Uniform Qut-of-Service Criteria (Apr. 1, 1998)
[hereinafter OOSC], JA 1. On that day, NITC petitioned the
FHWA for stay of application of the revised criteria. See
Pet. for Stay of Application of Revised Qut-of-Service Criteria
and Request for |ssuance of a Notice of Proposed Rul emak-
ing of National Tank Truck Carriers, Inc. (Apr. 1, 1998), JA
60-75. Because the FHWA did not rule on its request,

NTTC petitioned this Court for review of the April 1, 1998
revision to the OOSC

.
NTTC relies on the Hobbs Act, 28 U S.C. s 2341 et seq., to
establish this Court's jurisdiction over its petition for review.

Under the Hobbs Act,

the courts of appeals have "exclusive jurisdiction to en-
join, set aside, suspend (in whole or in part), or to

determine the validity of ... all rules, regulations, or
final orders of the Surface Transportation Board nmade
reviewable by [28 U S. C. s 2321]." Section 2321 nakes

any "proceeding to enjoin or suspend, in whole or in part,
a rule, regulation, or order of the Surface Transportation
Boar d" revi ewabl e under s 2342(5), except as otherw se
provi ded by an Act of Congress.

Page 7 of 12
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Aul enback, Inc. v. FHWA, 103 F.3d 156, 164 (D.C. Gr. 1997)
(quoting 28 U S.C. ss 2321, 2342(5)) (enphasis added).?2
Fromthis | anguage, it is apparent that only challenges to the
"rules, regulations, or final orders"” of a governmental agency
are reviewabl e pursuant to the Hobbs Act. Therefore, the
Court's jurisdiction turns on the validity of NITC s clai mthat
the 1998 OOSC revisions are in effect rules of the FHMA
promul gat ed wi t hout notice and conment rul emaking in viol a-
tion of the APA 3

The CVSA's OOSC are not thensel ves federal rules subject
to our review under the Hobbs Act. Rather, the OOSC
merely interpret the standards set forth in existing federa
and state | aws and regul ations, such as 49 CF. R s 396.9,4

2 Aul enback construed this provision to enconmpass requests for
review of rules, regulations or orders issued by the FHWA pur su-
ant to authority transferred to the DOT under the Departnent of
Transportation Act, Pub. L. 89-670, s 6, 80 Stat. 937 (1966). See
Aul enback, 103 F.3d at 164.

3 The APA defines a "rule,” in relevant part, as "the whole or a
part of an agency statenent of general or particular applicability
and future effect designed to inplenent, interpret, or prescribe | aw
or policy or describing the organization, procedure, or practice
requi renents of an agency." 5 U S.C. s 551(4). Although the APA
general |y prohibits an agency fromissuing a rule w thout public
noti ce and comment, it does not subject every rule to its require-

ments. Instead, an agency nmay develop "interpretive rules, genera
statenments of policy, or rules of agency organi zati on, procedure, or
practice" wi thout providing public notice and coment. Id.

s 553(b)(3)(A); see also Aul enback, 103 F.3d at 168-69 ("The
primary purpose of the procedural rules exenption in s 553 is to
ensure that agencies retain latitude in organizing their interna
operations.") (quotations omtted); Stuart-Janes Co. v. SEC, 857
F.2d 796, 801 (D.C. Gr. 1988) (holding that "a clarification or
expl anation of existing laws or regulations” is exenpt from APA
notice and comment), cert. denied, 490 U S. 1098 (1989).

4 In relevant part, 49 CF.R s 396.9(c)(1) states, "Authorized
personnel shall declare and nmark 'out of service' any notor vehicle

whi ch was pronul gated under the FHWA's general power to
set vehicle safety standards as provided in 49 U S.C. s 31502.

As an exanple, we conpare the FHWA regul ati ons gover n-
i ng brakes on comrercial vehicles with the rel evant OOSC.
The FHWA regul ations require commercial trucks to have
brakes "adequate to control the novenent of, and to stop and
hold, the vehicle." 49 C.F.R s 393.40(a). In addition, the
regul ati ons spell out the "[s]pecific systens required" for
regul ar service and enmergency brakes. See id. s 393.40(b).
These regul ations al so cross-reference other requirenents in
Subpart C ("Brakes") of Part 393 ("Parts and Accessories
Necessary for Safe Qperation") of CF. R Title 49 which inter
alia provide the technical specifics on brake tubing, see id.
s 393.46, lining, see id. s 393.47, valves, see id. s 393.49,
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reservoirs, see id. s 393.50, and performance requirenents,
see id. s 393.52. Moreover, "all brakes ... nust at all tinmes
be capabl e of operating.” 1d. s 393.48.

Al t hough a conmercial notor carrier may have additi onal
consi stent "equi pnent and accessories [that] do not decrease
the safety of operation,” id. s 393.3, the federal regul ations
are the binding legal norns and the operation of a comer-
cial vehicle that falls below the regulatory criteria is unlaw ul
See id. s 393.1 ("No enployer shall operate a comerci al
nmotor vehicle, or cause or permt it to be operated, unless it is
equi pped in accordance with the requirements and specifica-
tions of this part."”) Thus, any conmercial vehicle found to be
in violation of these regul ati ons may be taken out of service
pendi ng repairs or services needed to bring the vehicle into
conformity with the regulatory requirenents. See id.
s 396.9(c)(2) ("No notor carrier shall require or permt any
person to operate nor shall any person operate any notor
vehi cl e declared and marked 'out of service' until all repairs
required by the 'out of service notice' have been satisfactorily
conpl eted. ") .

The fact that the OOSC can be used to enforce these
regul ations is irrelevant. See Aul enback, 103 F.3d at 168

whi ch by reason of its nmechanical condition or |oading would Iikely
cause an acci dent or breakdown.™

("That [publication] gives [staff] crisper and nore detail ed

gui dance ... than that provided by [statute] does not render
[ publication's] provisions subject to notice and coment re-
quirements.") (quotation omtted). "The Court has recog-

ni zed that agencies do not 'develop witten guidelines to aid
their exercise of discretion only at the peril of having a court
transnogrify those guidelines into binding nornms' subject to
noti ce and comment strictures.” Id. at 169 (quoting Commu-
nity Nutrition Inst. v. Young, 818 F.2d 943, 949 (D.C. Cr.
1987) (per curiam). For exanple, a relevant section of the
OOSC sinply indicates that for "electric brakes" a truck may
tenporarily continue in operation so |long as the "[a] bsence of
braki ng acti on" does not exceed "20 percent or nore of the
braked wheels.... (393.48(a))." OOSC Brake System Crite-

rion 1(l1 ), JA 18. QOOSC guidelines |like these do not alter the
underlyi ng substantive | egal requirenents found in the regu-

| ati ons. See Aul enback, 103 F.3d at 166.

In addition, no federal statute or regulation either requires
or authorizes federal or state agents to use the OOSC in
deciding to place a vehicle out of service.5 Although NITC
argues that the OOSC provide an i ndependent basis for
pl aci ng a comerci al vehicle out of service, the particular
regul ation cited and relied on by NITC, 49 C.F. R s 390.5,
sinmply specifies that certain federal penalties set forth in 49

5 NITC inproperly relies on the OOSC s "policy statement”
dealing with drivers to suggest that state and federal agents
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necessarily use the OOSC to pl ace vehicles out of service. See Pet'r
Br. at 9 (quoting OOSC at 2 (Part | "Policy Statenent") ("The
necessity for all enforcenment personnel to inplenment and adhere to
these standards is: (1) a matter of law...."), JA 5). The "policy
statenment” dealing with vehicle safety criteria, however, does not
contain simlar |anguage. See OOSC at 7 (Part Il "Policy State-
ment"), JA 10. O greater significance, the OOSC by its own
statenment denies any intent to supplant or expand federal comer-
cial motor vehicle safety regulations. See id. at 2 (Part | "Policy
Statement”) ("Except where state provincial, or federal |aws pre-
clude enforcement of a naned item notor carrier safety enforce-
ment personnel and their jurisdictions shall conmply with these
driver out-of-service violation standards.") (enphasis added), JA 5.
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C.F.R ss 383.51(d) (disqualification), 383.53(b) (civil fines)
and 391.15(d) (disqualification) will be inposed upon those
convicted of violating an out of service order only if that order
is issued pursuant to a limted set of criteria, which include 49
C.F.R ss 386.72, 392.5, 395.13, 396.9, other "conpatible | ans"
and the OOSC. 49 C.F.R s 390.5 (definition of "out-of-

service order"). Section 390.5 is not itself an authorization to
pl ace vehicles out of service nor does any regul ati on contai n-

i ng such an authorization use the defined term "out-of-service
order."

Furthernore, the Hobbs Act gives this Court no authority
to review the guidelines of a non-governnental organization
such as the CVSA. See 28 U . S.C. ss 2321, 2342(5). NITC
however, tries to overcome this jurisdictional defect by argu-
ing that the FHWA adopted the April 1, 1998 revision to the
OOSC through its incorporation into the definition of "out-of-
service order” in 49 CF.R s 390.5. But as we have al ready
noted, the definition provision is neither an authorization nor
i ncorporated in an authorization to take vehicles out of ser-
vice; therefore, the inclusion of the OOSC in s 390.5 does not
transformthe OOSC into substantive rules

Nor can NTITC now chal | enge the incorporating regul ation
directly. Any challenge to 49 CF. R s 390.5 would have | ong
ago fallen victimto the time limtation in the Hobbs Act, 28
U S.C. s 2344 (enphasis added), which provides, "Any party
aggrieved by the final order may, within 60 days after its
entry, file a petition to reviewthe order in the court of
appeal s wherein venue lies.” See also Stone v. INS, 514 U. S
386, 405 (1995) (noting necessity to strictly construe Hobbs
Act language is "is all the nore true of statutory provisions
specifying the timng of review'); Natural Resources Defense
Council v. Nucl ear Regul atory Comm n, 666 F.2d 595, 602
(D.C. Gr. 1981) ("The 60 day period for seeking judicial
review set forth in the Hobbs Act is jurisdictional in nature,
and may not be enlarged or altered by the courts."). Since
the reference to the OOSC at issue was added to 49 C F. R
s 390.5, after notice and comrent procedures, over four
years ago, see 59 Fed. Reg. at 26022, 26028, JA 47, 53, any
attenpt to challenge the regulation nowis plainly untinely.
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Because we are without jurisdiction under the Hobbs Act
to review NTTC s petition, we need not consider its renain-
ing argunents. Accordingly, the petitionis

Di sni ssed.
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